UNITED STATES BANKRUPTCY COURT

DISTRICT OF SOUTH DAKOTA
ROOM 211
FEDERAL BUILDING AND U.S. POST OFFICE
225 SOUTH PIERRE STREET

PIERRE, SOUTH DAKOTA 57501-2463

IRVIN N. HOYT TELEPHONE (605) 224-0560
BANKRUPTCY JUDGE FAX (605) 224-9020

January 21, 2004

Brian L. Utzman, Esq.

Attorney for Plaintiff

P. O. Box 9596

Rapid City, South Dakota 57709

John H. Mairose, Esq.

Attorney for Debtor-Def endant
2640 Jackson Blvd., # 3

Rapid City, South Dakota 57702

Subj ect: Van Leuven v. Hol way

(I'n re Robert Hol way)
Adversary No. 03-5009
Chapter 7; Bankr. No. 03-50144

Dear Messrs. Utzman and Mirose

The matter before the Court is Plaintiff Laleine Van
Leuven’s (“Van Leuven”) notion for summary judgnent. This is a
core proceeding under 28 U . S.C. 8§ 157(b)(2)(1) and (J). This
letter decision and acconpanying Order shall constitute the
Court’s findings and concl usions under Fed.R. Bankr.P. 7052. As
set forth below, the Court wll grant Van Leuven's notion and
deny Debtor’s discharge.

Summary. Van Leuven and Robert Holway (“Debtor”) were
married for 16 years. In 1999, Debtor and his son forned Video
Blue, LLC (“Video Blue”), an adult-oriented business. Van

Leuven and Debtor were divorced in April 2002.

Debtor filed for relief under chapter 7 of the bankruptcy
code on March 24, 2003. He filed his schedul es of assets and
liabilities and his statement of financial affairs on that sane
date. Debtor listed Van Leuven as an unsecured creditor on his
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Schedul e F.

On June 11, 2003, Van Leuven filed an adversary conpl ai nt,

i n which she asked the Court to deny Debtor’s di scharge pursuant
to 11 U S.C. 88 727(a)(2) and (4) and to determne the
di schargeability of certain marital debt and support obligations
pursuant to 11 U S.C. 8 523(a)(5). On July 10, 2003, Debtor
filed an answer to Van Leuven's conplaint, in which he adnmtted
al i nony obligations were nondi schargeable under 11 U S.C. 8§
523(a) but denied Van Leuven was entitled to any other relief.

On November 19, 2003, Van Leuven filed a notion for sunmary
judgment.! Van Leuven supported her notion with a menorandum and
a nunber of exhibits, including the Honorable Thomas Trinble’s
April 3, 2002 Findings of Fact and Conclusions of Law in the
parties’ divorce proceeding and portions of Debtor’s Septenmber
16, 2003 deposition in this case. On Decenber 22, 2003, Debtor
filed a menorandum in opposition to Van Leuven’s notion. On
Decenber 23, 2003, Debtor filed an affidavit in support of his
menor andum  On January 6, 2004, Van Leuven filed a reply brief,
supported by a nunber of additional exhibits. The matter was
t aken under advi senment.

I n her conplaint and her notion for summary judgnment, Van
Leuven nakes a nunber of allegations in support of her claim
t hat Debtor should be denied a discharge pursuant to 11 U. S. C
88 727(a)(2) and (4).2 Wth respect to § 727(a)(2), Van Leuven

1 Van Leuven’s motion was based only on 8 11 U S.C
727(a)(2) and (4). She made no nention of 11 U S. C. 8
523(a) (5).

2 In her notion, Van Leuven also argues Debtor should be
deni ed a discharge under 11 U.S.C. 8§ 727(a)(3) for his alleged
failure to maintain Video Blue’'s corporate books and records.
Debtor did not include that claimin her conplaint. Therefore,
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alleges in her conplaint that Debtor transferred certain
vehicles to his children and transferred or conceal ed other
unspeci fied property. She alleges in her nmenorandumin support
of her notion that Debtor concealed or transferred $9,800 he
received fromVideo Blue. However, Van Leuven makes no nention
of the vehicles in her notion, her menmorandum or her reply
brief, and seenms to have abandoned that issue, at |east for the
pur poses of her motion. As for the $9,800, Van Leuven appears
to argue in her reply brief that the Court should now consi der
Debtor’s receipt of that sum in the context of § 727(a)(4)
rather than 8§ 727(a)(2).® The Court is thus left with Van
Leuven’s cl ai mthat Debtor should be deni ed a di scharge pursuant
to 11 U.S.C. 8§ 727(a)(4).

Summary Judgnent . Sunmary judgnment is appropriate when
"there is no genuine issue [of] material fact and . . . the
nmoving party is entitled to a judgnment as a matter of |aw "
Fed. R. Bankr.P. 7056 and Fed.R Civ.P. 56(c)). An issue of

material fact is genuine if it has a real basis in the record.
Hart nagel v. Norman, 953 F.2d 394, 395 (8" Cir. 1992) (quotes
t herein). A genuine issue of fact is material if it mght
affect the outconme of the case. 1d. (quotes therein).

The matter nust be viewed in the |ight nost favorable to the

it is not properly before the Court.

3 To the extent that was not Van Leuven’s intent, the Court
notes that nothing in the record seens to contradict Debtor’s
testimony during his deposition that he | ent Video Blue $9, 800,
that he was repaid at the rate of $250 per week, and that he
received a final paynent of $350 to $400 about the time he filed
his chapter 7 petition. On its face, nothing about this
busi ness transaction | eads the Court to believe Debtor conceal ed
or transferred property with the requisite intent under 8§
727(a)(2).
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party opposing the notion. F.D.I.C v. Bell, 106 F.3d 258, 263
(8th Cir. 1997); Anerinet, Inc. v. Xerox Corp., 972 F.2d 1483
1490 (8" Circ. 1992) (quoting therein Matsushita Elec
| ndustrial Co. v. Zenith Radio, 475 U.S. 574, 587-88 (1986), and
citations therein). Where notive and intent are at issue,
di sposition of the matter by sunmmary judgnment may be nore
difficult. Cf. Amerinet, 972 F.2d at 1490 (citation omtted).

The nmovant neets his burden if he shows the record does not
contain a genuine issue of material fact and he points out that
part of the record that bears out his assertion. Handeen v.
LeMaire, 112 F.3d 1339, 1346 (8!M Cir. 1997) (quoting therein
City of M. Pleasant v. Associated Electric Coop, 838 F.2d 268,
273, (8" Cir. 1988). No defense to an insufficient showing is
required. Adickes v. S.H Kress & Co., 398 U.S. 144, 156 (1970)
(citation therein); Handeen, 112 F.3d at 1346.

| f the novant neets his burden, however, the non novant, to
defeat the notion, "nust advance specific facts to create a
genui ne issue of material fact for trial." Bell, 106 F.3d at
263 (quoting Rolscreen Co. v. Pella Products of St. Louis, Inc.,
64 F.3d 1202, 1211 (8'" Cir. 1995)). The non novant nust do nore
t han show there i s sonme netaphysical doubt; he nust show he will
be able to put on adm ssible evidence at trial proving his
al | egati ons. Bell, 106 F.3d 263 (citing Kienele v. Soo Line
R R Co., 93 F.3d 472, 474 (8" Cir. 1996), and JRT, Inc. v. TCBY
System Inc., 52 F.3d 734, 737 (8" Cir. 1995).

Deni al of Discharge. A chapter 7 debtor is not entitled to
a discharge if “the debtor know ngly and fraudulently, in or in

connection with the case . . . made a false oath or account[.]”
11 U.S.C. 8§ 727(a)(4)(A). “Statements made in schedules are
si gned under penalties of perjury and have ‘the force and effect
of oaths[.]’” Korte v. United States of America Internal

Revenue Service (Inre Korte), 262 B.R. 464, 474 (B.A.P. 8" Cir.
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2001) (citations omtted).

For such a false oath to bar a debtor’s discharge, it nust
be both material and nade with intent. See Mertz v. Rott (In re
Mertz), 955 F.2d 596, 598 (8!" Circ. 1992); Palatine National
Bank of Palatine, Illinois v. AOson (Inre Oson), 916 F.3d 481,
484 (8" Cir. 1990). A statenent is materi al

if it bears a relationship to the bankrupt’s business
transactions or estate, or concerns the discovery of
assets, business dealings, or the existence and
di sposition of [the debtor’s] property.

In re Chalik, 748 F.2d 616, 618 (11" Cir. 1984) (per curiam
(cited with approval in Mertz, 955 F.2d at 598, and O son, 916
F.3d at 484).

As for intent, a debtor will rarely, if ever, admt he
i ntended to deceive his creditors. Therefore, “[i]ntent ‘can be
established by circunstantial evidence,’” and ‘statenments made
with reckless indifference to the truth are regarded as
intentionally false.”” Korte, 262 B.R at 474 (citations
onmi tted). See also Keeney v. Smith (In re Keeney), 227 F.3d
679, 686 (6'" Cir. 2000) (“A reckless disregard as to whether a
representation is true wll also satisfy the intent
requirement.”); In re Chavin, 150 F.3d 726, 728 (7" Cir. 1998)
(“[ N]Jot caring whether sone representation is true or false
is . . . the equivalent of know ng that the representation is
fal se and material.”). A pattern of false statenments may al so
establish the requisite intent.

Where the debt or has engaged in a pattern of om ssions
or commtted nunerous inaccuracies a presunption my
be made that the debtor acted with fraudul ent intent
or acted with such reckl ess disregard for the truth as
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to be the equival ent of fraud.

Spencer v. Hatton (In re Hatton), 204 B.R 470, 475 (Bankr. E. D
Va. 1996) (citation omtted).

The Debtor had an excuse as to each fal sely answered
question; either he didn’'t understand that the item
had to be included since it was primarily the
obligation of another or was of no real value to his
est at e.

| ndi vi dual |y, any one answer may have been the result
of an innocent m stake. However, the cunulative
effect of all the falsehoods together evidences a
pattern of reckless and cavalier disregard for the
truth serious enough to supply the necessary
fraudul ent intent required by § 727(a)(4).

Guardi an I ndustrial Products, Inc. v. Diodati (In re Diodati),
9 B.R 804, 808 (Bankr. D. Mass. 1981) (citation omtted). See
al so Freedman v. Boone (In re Boone), 236 B.R 275, 280 (Bankr.
M D. Fla. 1999) (“[ N unerous om ssions of assets may constitute
a pattern denonstrating either an intentional false oath or a
reckless disregard for the truth.”) (citation omtted).

I n her conpl ai nt and her menorandumin support of her notion
for summary judgnent, Van Leuven identifies several perceived
deficiencies in Debtor’s schedul es and statenents, including:

(1) Debtor’s valuing his interest in Video Blue at
$0. 00 on Schedul e B;

(2) Debtor’s valuing his Wells Fargo checki ng account
at $0.00 on Schedul e B;

(3) Debtor’s failure to schedule two golf carts on
Schedul e B; and
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(4) Debtor’s failure to fully disclose his gross
i ncome for 2001, 2002, and 2003 in his statenent
of financial affairs.

Wth respect to Debtor’s interest in Video Blue, Debtor
described that interest, under the colum headed “Description
and Location of Property,” as “Menbership in Video Blue, LLC -
val ue unknown $10, 000 +."4 Debtor argues in his brief that this
“clearly indicates the existence of this asset was in excess of
$10, 000. 00.” The Court disagrees. \What is clear is that Debtor
valued his interest in Video Blue, under the colum headed
“Current Market Value of Debtor’s Interest . . .” at “0.00.”
G ven that valuation, the only reasonable interpretation of this
entry is that Debtor valued Video Blue, LLC at “$10,000 +" and
his interest in Video Blue at “0.00.” Debtor’s remaining
argunments, i.e., that he could not be expected to know the exact
value of his interest, that his intent was clearly to surrender
his interest, and that he had no way of knowi ng how a pendi ng
adul t-ori ented busi ness ordi nance m ght affect the value of his
interest, focus on Debtor’s decision to include “$10,000 +” in
the description of his interest. Debtor has offered no
expl anation for his decision to value that interest at “0.00."5%
Debtor admits in his answer, his menorandum and his affidavit

4 Debtor did not disclose the extent of his interest in
Vi deo Bl ue. Debt or owned 48% of the stock. Debtor’s son owned
the remaining 52%

> Van Leuven offers a possible explanation. She argues in
her reply brief that Debtor’s purported good faith in dealing

with Chapter 7 Trustee Dennis Whetzal is “largely illusory,”
because Debtor’s son was the nost |ogical buyer for Debtor’s
interest in Video Bl ue. Debtor’s wunderval uing that interest

could therefore have directly benefitted his son, had Trustee
VWhet zal not had Debtor’s interest independently appraised.
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that his interest was worth nore than $10, 000. 00.% Thus, Debt or
m sstated the value of his interest in Video Bl ue.

Wth respect to Debtor’s Wells Fargo checking account,
Debtor also valued that interest, under the colum headed
“Current Market Value of Debtor’s Interest . . .” at “0.00.” In
fact, Debtor had noney in that account. He anended his Schedul e
B on Decenber 22, 2003 to show he had $162.34 in it on the day
he filed his chapter 7 petition. Debt or argues in his brief
that his failure to disclose the correct balance was nerely
negligent. The Court disagrees. The Court has no difficulty
bel i evi ng Debtor nm ght not have known to the penny what he had
in his checking account on the day he filed his chapter 7
petition. The Court cannot, and does not, believe Debtor did
not know he had a bal ance. Moreover, Debtor could easily have
determ ned that bal ance, had he chosen to do so. | nst ead, he
wai t ed al nost ni ne nonths to amend his Schedule Bto reflect the
actual balance, long after “the cat was out of the bag.” Law
O fice of Larry A. Henning v. Mellor (In re Mellor), 226 B.R
451, 459 (D. Col o. 1998).

Wth respect to the golf carts, Debtor maintains that Video
Bl ue owmned them This woul d appear to create a genui ne issue of
material fact regarding the ownership of those golf carts.
However, Judge Trinmble specifically found that Debtor and Van
Leuven owned golf carts valued at $3,000. The Court does not
know whether those are the same golf carts that Debtor now
clainms are owned by Video Blue. |If they are, Debtor is estopped
from di sputing his ownership of them See SDDS, Inc. v. State
of South Dakota, 569 N W2d 289, 293-94 (S.D. 1997) (citing
Grand State Property, Inc. v. Wods, Fuller, et al., 556 N W 2d

6 Judge Trinble val ued Debtor’s interest in Video Blue at
nore than $72,000 less than a year before Debtor filed his
chapter 7 petition.
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84, 87 (S.D. 1996) (citation omtted)). If they are not, then
ei ther Debtor should have |isted themon his Schedule B, if he

still owned themon the date he filed his chapter 7 petition, or
he should have disclosed the transfer in his statenment of
financial affairs, if he gave them away,’ lost them?& or

ot herwi se transferred then? between April 3, 2002, the date of
Judge Trinble’ s Findings of Fact and Concl usions of Law, and
March 24, 2003, the date on which Debtor filed his chapter 7
petition. Ei t her way, Debtor should have accounted for those
golf carts on his Schedule B or in his statenent of financi al
affairs.

Finally, with respect to Debtor’s gross incone for 2001,
2002, and 2003, Debtor was asked in his Statenment of Financi al
Affairs to:

[s]tate the gross anount of incone the debtor has
received from enploynent, trade, or profession, or
from operation of the debtor’s business from the
begi nning of this calendar year to the date this case

7 Question no. 7 on the statenent of financial affairs
requires a debtor to “[l]ist all gifts or charitable
contributions nade within one year immediately proceeding the
commencenent of [[the] case . " [Enphasis in original.]

8 Question no. 8 on the statenent of financial affairs
requires a debtor to “[l]ist all losses fromfire, theft, other
casualty or ganbling within one year inmrediately preceding the
commencenent of [the] case . " [ Enphasis in original.]

° Question no. 10 on the statenment of financial affairs
requires a debtor to “[l]ist all other property, other than
property transferred in the ordinary course of business or
financial affairs of the debtor, transferred either absolutely
or as security within one year imediately preceding the
commencenent of [the] case.” [Enphasis in original.]
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was comenced [and] the gross anounts received during
the two years immediately preceding this cal endar
year.

[ Enphasis in original.] Debtor |isted an amount of “-14,178. 00"
from*®“Wages fromLLC for “2001.” He listed no incone for 2002
or 2003. In fact, Debtor had income in 2002 and 2003. He
anmended his statenment of financial affairs on Decenber 22, 2003
to show he actually received i ncone of $39,100 in 2001, $34,474
in 2002, and “at least” $11,888.60 in 2003 (through the date on
which he filed his chapter 7 petition). Debtor argues that he
did not feel the various sunms paid by Video Blue to his
creditors constituted incone. However, on his Schedule 1,
Debtor listed $3,780.72 of “Other nonthly incone,” which he
described as “Distribution from LLC.” Debtor has offered no
expl anation of how those distributions could represent incone
for the purposes of his Schedule | but not his statenment of
financial affairs. Moreover, Debtor has offered no explanation
for his initial failure to disclose any incone for 2002 and
2003. Debtor should have disclosed his gross incone for 2001,
2002, and 2003 on his original statenent of financial affairs.?0
| nstead, he waited al nost nine nonths to anend his statenment of
financial affairs to reflect his gross income, again |long after
“the cat was out of the bag.” Id.

When Debt or signed his schedul es, he decl ared under penalty
of perjury that he had read them and that they were true and

10 Gven Debtor’s failure to list his other income, the
Court need not, and does not, decide whether the |oan paynents
Debtor received from Vi deo Blue constituted “incone” within the
meani ng of question nos. 1 and 2 on the statenment of financi al
affairs. The better practice, of course, would have been to
list those paynents. It is unlikely a debtor has ever been
found to have acted with fraudulent intent for providing too
much i nformation.
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correct to the best of his know edge, information, and belief.
When he signed his statenment of financial affairs, he decl ared
under penalty of perjury that he had read the answers contai ned
in it and that they, too, were true and correct. However,
Debt or m sstated the value of his interest in Video Blue on his
Schedul e B; he m sstated the bal ance of his Wells Fargo checking
account on his Schedule B; he failed to account for his golf
carts on his Schedule B or in his statenment of financial
affairs; and he failed to disclose his gross incone for 2001,

2002, and 2003 on his statenent of financial affairs. Hi s
decl arations that his schedules and his statement of financi al
affairs were true and correct were therefore false. Thus,

Debtor made two separate false oaths in and in connection with
this case.

Debtor’s fal se oaths clearly bear arelationshipto Debtor’s
busi ness transacti ons and his bankruptcy estate and concern the
di scovery of assets, business dealings, and the existence and
di sposition of his property. |Indeed, the Court can think of no
ot her statenment that would bear nore directly on these matters.
Debtor’s statenents were thus material .

Finally, the Court mght have been wlling to accept
Debtor’ s explanation for any one of the foregoing m sstatenments
or om ssions. However, taken together, those m sstatenments and
om ssions constitute a pattern of reckless disregard for the
accuracy of Debtor’s schedul es. Under the circunstances, the
Court finds that Debtor acted with the requisite intent under
8§ 727(a)(4)(A.

Concl usi on. Debtor has failed to advance specific facts to
create a genuine issue of material fact for trial. Van Leuven
is entitled to judgnent as a matter of |[|aw Her motion for
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sunmary judgnment will therefore be granted.!* The Court will
enter an appropriate order.

Si ncerely,

/sl 1rvin N Hoyt

lrvin N Hoyt
Bankruptcy Judge

| NH: sh

cc: adversary file (docket original in adversary; serve copies
on counsel)

11 The Court’s decision to deny Debtor’s discharge renders
nmoot Van Leuven’s request for relief under 11 U S. C. 8§
523(a) (5).



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF SOUTH DAKOTA

In re: Bankr. No. 03-50144

ROBERT HOLWAY,

)

)

) Chapter 7
Soc. Sec. No. 522-26-1119, )
)
)

Debt or .

LALEI NE M VAN LEUVEN, ) Adv. No. 03-5009
)
Plaintiff, ) ORDER GRANTI NG MOTI ON
-VS- ) FOR SUMVARY JUDGMVENT
)
ROBERT HOLWAY, )

)
Def endant. )

In recognition of andin conpliance with the letter decision
entered this day, and for cause shown,

| T 1S HEREBY ORDERED t hat Plaintiff Laleine M Van Leuven's
motion for summary judgnent i s GRANTED; and

I T I'S FURTHER ORDERED that a judgnent denying Debtor’s
di scharge shall be entered.

So ordered this 21st day of January, 2004.

BY THE COURT:

/s/1rvin N Hoyt

Irvin N. Hoyt
Bankruptcy Judge

ATTEST:
Charles L. Nail, Jr., Cerk

By:

Deputy Clerk
( SEAL)



UNI TED STATES BANKRUPTCY COURT
DI STRI CT OF SOUTH DAKOTA

In re: Bankr. No. 03-50144

ROBERT HOLWAY,

)

)

) Chapter 7
Soc. Sec. No. 522-26-1119, )
)
)

Debt or .

LALEI NE M VAN LEUVEN, Adv. No. 03-5009

Plaintiff, JUDGVENT DENYI NG DI SCHARGE

)
)

- VS_
ROBERT HOLWAY,
Def endant .

| T | S HEREBY ORDERED, ADJUDGED, AND DECREED t hat Debtor is
denied a general discharge of debts pursuant to 11 U.S. C.
8§ 727(a)(4)(A.

So ordered this 21st day of January, 2004.

BY THE COURT:

[s/ lrvin N. Hoyt
Irvin N. Hoyt

Bankr uptcy Judge

ATTEST:
Charles L. Nail, Jr., Cerk

By:

Deputy Cl erk
( SEAL)



